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lying on the land of another person. 27 Nor does such view seem to 
harmonize with the decisions that the tenant loses the right of 
removal by taking a new lease, 28 since these are based on the theory 
that the fixtures pass under the new lease, which they cannot well 
do if not a part of the land. 29 The foregoing and other similar in- 
consistencies are avoided if all fixtures are regarded as realty, till 
actually severed from the land. For if fixtures are realty then the 
title to them is in the owner of the soil and the other party, be he 
tenant, mortgagee or purchaser, gets merely a right to enter and 
sever. Such a mere right clearly might pass by parol. And further 
the failure to exercise this right to remove during the term of the 
lease, or the taking of a new lease might reasonably be held to be a 
waiver of the right. 

H. A. J. 

Inheritance Tax : Is Wife's Dower or Community Prop- 
erty Subject to the Tax? The Supreme Court of Utah, in the 
case of In re Bullen, 1 has held that the widow's one-third interest 
in her deceased husband's realty is not subject to the state inher- 
itance tax. The theory on which the case is determined is that 
the wife does not take such interest by the laws of inheritance 
but that it is already vested in her as dower. Common law dower 
was always considered as vested in the wife during coverture, 
though not consummated until the death of the husband. 2 The 
husband could not alienate it during his life without the wife's 
joinder, and if he did and she survived him, she might follow her 
interest even into the hands of any bona fide purchaser. As the 
title was qualifiedly vested in her during the marriage, she did 
not take by succession, and hence would not be subject to an 
inheritance tax. 8 This is the general rule in the dower states. 
Illinois, alone, holds that the wife's interest is subject to the 
inheritance tax. 4 The wife may take her dower interest in addi- 
tion to her share under a will (unless it is given her in lieu of 
dower) and claim her exemption from the tax to the extent of her 
dower claim. 5 Even where dower has been abolished and a statu- 
tory interest substituted in favor of the widow, her interest is 
treated in the same way as dower and she takes the realty free 



"2 Tiffany, Landlord and Tenant, 1583. 

^Nieland v. Mahnken (1903), 89 N. Y. 463, 85 N. Y. Supp. 809; 
Stephens v. Ely (1900), 162 N. Y. 79, 56 N. E. 499. 

2 9 2 Tiffany, Landlord and Tenant, 1583, 1593. 

i (April 22, 1915), 151 Pac. 533. 

3 In re Weiler's Estate (1910), 122 N. Y. Supp. 608. 

3 Waddle v. Frazier (1912), 245 Mo. 391, 151 S. W. 87; Gardner v. 
Skinner (1907), 195 Mass. 164, 80 N. E. 825; Miller v. Finegan (1890), 
26 Fla. 29, 7 So. 140. 

* Billings v. People (1901), 189 111. 472, 59 N. E. 798. 

5 In re Sanford's Estate (1912), 91 Neb. 752, 137 N. W. 864; Bald- 
win v. Hill (1896), 97 Iowa, 586, 66 N. W. 889. 
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from the succession tax. 8 Notwithstanding the general statement 
that dower is vested during coverture, there are difficulties in 
reconciling the statement with some of the incidents of vested 
rights. Thus the legislature may modify or abolish dower rights 
before they are consummated by the death of the husband on the 
ground that they are a mere inchoate right or expectancy. 7 Again, 
a wife may set aside a disposition of lands made before her mar- 
riage as fraudulently depriving her of her prospective dower, 
though clearly in this case no title had ever vested in her. 8 

Eight of the western states have adopted the Spanish civil 
law of community property. 9 The original conception of this was 
that what the husband and wife acquired together by their joint 
efforts belong to them both during coverture. The husband was 
the sole manager, with absolute power of disposition. Upon the 
dissolution of the marriage, the community gains were divided. 
The Spanish law has been changed in California so that upon the 
death of the wife the community property is not divided but 
remains as the sole and separate property of the husband. 10 The 
civil law has been interpreted in the light of the common law. The 
latter could not conceive of a partnership with one partner, and 
could not reconcile the absolute right of disposition on the part of 
the manager-husband, with any sort of a vested interest. To the 
Blackstone trained mind these notions were as paradoxical as 
Chesterton. Hence, in California the rights of a wife in the com- 
munity have been interpreted to be those of a forced heir, or "a 
mere expectancy." During coverture she has no right, title, or 
interest, in the community property, legal or equitable. 11 This in 
spite of the fact that the property may be composed in part of the 
wife's earnings, 12 of damages for torts committed upon her, 13 and 
of money borrowed on security of her separate property. 14 The 
only barrier to the husband's absolute disposition of the common 



6 Purcell v. Long (1896), 97 Iowa, 610, 66 N. W. 887; In re Inher- 
itance Tax of Strahan's Estate (1913), 93 Neb. 628, 142 N. W. 678. 

7 Bartlett v. Ball (1897), 142 Mo. 28, 43 S. W. 783; Griswold v. 
McGee (1907), 102 Minn. 114, 112 N. W. 1020, 113 N. W. 382; Bottorff 
v. Lewis (1903), 121 Iowa, 27, 95 N. W. 262. 

8 Swaine v. Perine (1821), 1 N. Y. Ch. 1148, 9 Am. Dec. 318; Gal- 
land v. Galland (1869), 38 Cal. 265. 

9 1 California Law Review, 32. 

"Cal. Civ. Code, § 1401. 

"Packard v. Arellanes (1861), 17 Cal. 525; In re Burdick (1896), 
112 Cal. 387, 44 Pac. 784; Fallbrook Irrig. Dist. v. Abila (1895), 106 
Cal. 355 39 Pac. 794 

12 Washburn v. Washburn (1858), 9 Cal. 475; Rycraft v. Rycraft 
(1871), 42 Cal. 444. 

13 McFadden v. Santa Ana, etc. Ry. Co. (1891), 87 Cal. 464, 25 Pac. 
681; Moody v. Southern Pacific Co. (1914), 167 Cal. 786, 141 Pac. 388. 

"Schuyler v. Broughton (1886), 70 Cal. 282, 11 Pac. 710; Dyment 
v. Nelson (1913), 166 Cal. 38, 134 Pac. 988; 2 California Law Review, 53. 
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property is that he cannot give it away without the wife's written 
consent. 18 But apparently she can not object even to his gifts 
until after the termination of the marriage relation. 16 Under this 
conception of the vesting of title of community property it was 
inevitable that California should hold the wife's share subject to 
the inheritance tax." 

This interpretation of rights under the community system has 
been peculiar to California. 18 Idaho under similar statutes has held 
that the wife has an interest in the community during coverture, 
and hence does not take under the laws of succession so as to be 
liable to a succession tax. 19 

E. B. B. 

Landlord and Tenant: Surrender by Operation of Law. — 
The case of Triest & Company v. Goldstone, 1 is strictly in accord 
with the California position as regards surrender by operation of 
law. The plaintiff leased property for ten years to Goldstone 
Brothers, a corporation, of which defendants were directors. Three 
years later the defendants divided the stock and book accounts, for- 
feited their charter, and formed two partnerships, constituting two 
distinct entities separate from the corporation. Each took a por- 
tion of the demised premises, paying rent therefor. All this was 
"without objection and with the knowledge and acquiescence of the 
plaintiffs." One of the partnerships soon vacated the premises, and 
plaintiffs sued the directors of the corporation, who would be liable 
under section 309 of the Civil Code. The court found that "the 
plaintiffs resumed possession of the demised premises, and other 
persons became tenants," and this is sustained upon appeal. It must 
be assumed that the re-letting constituted the "resumption of posses- 
sion," and the surrender by operation of law. 

A surrender of premises by operation of law is created "when 
the parties to a lease do some act so inconsistent with the subsist- 
ing relation of landlord and tenant as to imply that they have 
agreed to consider the surrender as made." 2 The doctrine rests 
upon mutual estoppels. 3 

"Spreckels v. Spreckels (1897), 116 Cal. 339, 48 Pac. 228; River- 
dale Mining Co. v. Wicks (1910), 14 Cal. App. 526, 112 Pac. 896; Cal. 
Civ. Code, § 172. 

16 Greiner v. Greiner (1881), 58 Cal. 115; Spreckels v. Spreckels 
(1897), 116 Cal. 339, 48 Pac. 228. 

"Estate of Moffitt (1908), 153 Cal. 359, 95 Pac. 653; Estate of 
Kennedy (1910), 157 Cal. 517, 108 Pac. 280; Moffit v. Kelly (1910), 218 
U. S. 400, 54 L. Ed. 1086, 31 Sup. Ct. Rep. 79. 

isReade v. De Lea (1911), 14 N. Mex. 442, 95 Pac. 131; Arnett v. 
Reade, 220 U. S. 311, 55 L. Ed. 477, 31 Sup. Ct. Rep. 425; Warburton v. 
White (1899), 176 U. S. 484, 44 L. Ed. 555, 20 Sup. Ct. Rep. 404; 
Marsal's Succession (1907), 118 La. 212, 42 So. 778. 

i"Kohny v. Dunbar (1912), 21 Idaho, 258, 121 Pac. 544. 

1 (Sept. 1, 1915), 21 Cal. App. Dec. 257. 

2 Gray v. Kaufman Dairy & Ice Cream Co. (1900), 162 N. Y. 388, 56 
N. E. 903. 



